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PLAYER TRANSFERS

It was perhaps of no surprise that FIFPro’s 
Legal Director, Wil van Megen, re-iterated 
FIFPro’s view that the transfer system 
must be changed - indeed, there was 
a clue to FIFPro’s position in the title of 
Mr van Megen’s presentation: ‘Why the 
transfer system fails.’ In his presentation 
Mr van Megen made reference to the 
formal complaint that FIFPro lodged 
with the European Commission in 
2015 into the transfer system.

In this complaint, FIFPro identified what 
it perceives as three problems with the 
transfer system which are embodied in 
the FIFA Regulations on the Status and 
Transfer of Players: (i) the manner in which 
compensation is calculated for unilateral 
termination of a contract by players 
without just cause under Article 17(1); 
(ii) the imposition of sporting sanctions 
on players for unilateral termination 
within the so-called ‘Protected Period’ 
under Article 17(3); and (iii) the restriction 
contained in Article 18(3) which prevents 
a player from reaching an agreement to 
enter into a future contract with a new 
club until he is in the last six months of 

his existing contract. The theme running 
through these three issues being FIFPro’s 
long held ambition to achieve greater 
freedom of movement for players.

Mr van Megen was also clear in 
expressing FIFPro’s frustration with 
the failure of social dialogue and other 
forms of cooperation and collective 
bargaining that has taken place between 
the various stakeholders to achieve any 
real progress in reforming the transfer 
system. It seems that it was, in part, this 
frustration which prompted FIFPro to make 
its formal complaint to the Commission.
FIFPro, however, represented somewhat 
of a ‘lone voice’ on the Panel with the 
league and club representatives on the 
Panel lining up to reject FIFPro’s approach.

Ornella Desirée Bellia, Head of Legal 
Affairs at the EPFL, made it clear that 
whilst the EPFL considers that certain 
aspects of the FIFA Regulations require 
review, radical change is not needed. 
In particular, the EPFL believes that the 
transfer system is not the cause of the 
problems facing football as it enables small 

clubs to generate income and provides 
a mechanism for the re-distribution 
of wealth throughout the game.

From the ECA’s perspective, Daan de 
Jong, Legal Counsel, rejected FIFPro’s 
analysis and challenged FIFPro to 
propose solutions as opposed to simply 
criticising the existing transfer system. 

Also speaking from the perspective 
of the clubs, João Lobão, Legal 
Counsel at Sporting Clube de Portugal, 
made clear his opposition to FIFPro’s 
view of the issues and commented 
that the only ‘winners’ of FIFPro’s 
proposals for players to have greater 
freedom to move without contractual 
restriction would be intermediaries.

Gianpaolo Monteneri, a leading sports 
lawyer who was also Head of Players’ 
Status at FIFA when the current transfer 
system was introduced in 2001, stated 
that from his perspective, preserving 
the principle of the maintenance of 
contractual stability was the key to 
the long-term survival of football.

The opening panel session at the Player Contracts Conference in October, organised by World 
Sports Advocate, provided a useful insight into the views of stakeholders and practitioners on 
the question of whether the current football transfer system, introduced by FIFA some 15 years 
ago, requires reform. The panel comprised senior representatives from the World Players’ Union, 
FIFPro, the European Professional Football Leagues (‘EPFL’) and the European Club Association 
(‘ECA’) as well as lawyers acting for clubs, players and intermediaries. Matthew Bennett, Partner 
at Centrefield LLP, who was a member of the Panel, provides an overview of FIFPro’s complaint 
to the EU Commission and a detailed analysis of the discussion had at Player Contracts.

Unfinished business? 15 years on 
is it finally time for further reform 
to the football transfer system?

Matthew Bennett Partner 
matthewbennett@centrefield.law

Centrefield LLP, Manchester
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The final member of the Panel was the 
author of this article, Matthew Bennett, a 
Partner at the sports law firm, Centrefield 
LLP, which acts for clubs, players and 
intermediaries worldwide. Acting 
for clients on different ‘sides’ of the 
debate fosters an understanding of the 
competing interests of the stakeholders.

In taking a non-partisan approach, it 
was interesting to note that despite the 
rhetoric, there was considerable common 
ground between the club and player 
stakeholders in terms of the problems 
they perceive to exist, such as ineffective 
re-distribution of wealth mechanisms, 
financial volatility, third party ownership 
and the regulation of intermediaries.

There were however divergent views 
as to the cause of these problems and 
diametrically opposed approaches on 
the key issues of contractual stability 
and the calculation of compensation 
for breach of contract. These views, 
and the underlying arguments which 
support them, have been aired on many 
occasions over the last 15 years since 
the current system came into being.

The 2001 FIFA Regulations 
There have been many articles written 
about both the background to, and the 
content of, the 2001 edition of the FIFA 
Regulations and this article does not 
propose to tread old ground, save to 
say that the Regulations represented 
the product of political compromise 
by the various stakeholders under 
the close scrutiny of the European 
Commission. At such time, a state of 
flux existed in the post-Bosman football 
world and the prospect of intervention 

by the Commission served as a 
catalyst for parties to reach agreement 
on a new transfer system in fear of 
having a system forced upon them.

As with any fundamental change 
to the set of rules which regulate a 
particular industry, there are always 
likely to be unforeseen and unintended 
consequences as the authors of the 
Regulations cannot entirely foresee how 
the Regulations will work in practice. 
This was even more so the case with 
the 2001 FIFA Regulations given that 
the text of the Regulations was drafted 
by negotiation between stakeholders 
with competing interests and ambitions. 
From a practitioner’s perspective, it is 
clear that in certain areas the text was 
drafted in a deliberately ambiguous 
manner so as to accommodate different 
positions, enabling stakeholders to 
project their own interpretations onto 
the text so they could ‘sell it’ to those 
whom they were representing.

It is therefore unsurprising that certain 
aspects of the FIFA Regulations have 
proven to be particularly contentious 
when applied in practice.

Evolution not revolution 
In the 15 years which have passed since 
the FIFA Regulations were introduced, 
there have been periodic reviews by FIFA 
and numerous circular letters issued by 
FIFA to provide ‘guidance’ on how the text 
was to be interpreted and applied. There 
have also been amendments following 
further lobbying by stakeholders and in 
response to decisions of the European 
courts, the Court of Arbitration for 
Sport and the Swiss Federal Tribunal.

By way of example, the manner in which 
Training Compensation is calculated 
has changed on two occasions; firstly in 
October 2009 to increase the amount 
of Training Compensation payable for 
players between the ages of 12 and 15 
(i.e. to remove the cap of €10,000 per 
annum for those years when a player 
moves below the age of 18); and secondly 
when this amendment was reversed in 
August 2014 (i.e. to re-insert the €10,000 
per annum cap). The first change arose 
from lobbying to make it less attractive 
for clubs from larger European leagues 
to recruit players from clubs from smaller 
European leagues and the reversal 
occurring in part due to the decision of the 
European Court of Justice in the Olivier 
Bernard case1 due to concerns over the 
lawfulness of Training Compensation at 
the higher level for amateur players.

FIFA has also amended the Regulations in 
response to industry developments which 
it foresees as a threat to the interests 
of football, including in particular the 
introduction of Article 18bis and Article 
18ter to counter third party influence 
and third party ownership respectively. 
FIFA also recently introduced a new 
faster dispute resolution system for 
use in uncontested debt cases (i.e. 
Article 12bis) in response to valid 
complaints as to the ineffective and 
ponderous nature of its internal dispute 
resolution processes (i.e. what became 
known as the FIFA ‘credit system’).

FIFA has also focused closely on the 
protection of minors and added extra 
controls in the form of Article 19bis 
related to the reporting of minors to 
prevent unregistered minors from 
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attending a club’s academy for the 
purpose of training. There are however 
a number of clubs and players (and their 
families) across the world that consider 
FIFA’s regulation in this area to be over 
zealous and contrary to the principle that 
it is seeking to uphold as its approach 
has led to players being unable to play 
football for prolonged periods of time.

Indeed, it has been questioned 
in some quarters whether FIFA’s 
approach is aimed more at curtailing 
the international youth recruitment 
strategies of the leading European 
clubs as opposed to preventing ‘child 
trafficking’; parents seem to have a 
problem with being told by FIFA what 
is in the best interests of their children 
when the effect of the FIFA Regulations 
is to deny them potentially life-changing 
opportunities to attend world class 
football academies where they will also 
benefit from high quality education.

We also saw the emergence in 2007 
of FIFA TMS whose original role was to 
simplify and standardise the processes 
for international transfers and to improve 
transparency by increasing the data 
available on transactions. Its influence 
has continued to grow and in recent 
years it has focused closely on the 
investigative side of player transfers 
with FIFA showing no intention to 
curtail its role at the present time.

No substantive changes to 
contractual stability and the 
calculation of compensation
Whilst ad hoc and piecemeal reforms 
of the above nature have satisfied 
certain stakeholders on certain issues, 
the contentious underlying issues of 
the maintenance of contractual stability 
and the calculation of compensation 
for breach of contract, have remained 
largely unaltered over the last 15 years.  

Indeed, FIFA’s attempts to develop 
consensus over substantive amendments 
to the principles in Article 17 have failed, 
including those it proposed in December 
2012 when it sought to introduce new 
language into the existing text in order to 
clarify some of the ambiguities which had 
arisen in order to “[…] increase legal security 
whilst taking into consideration what we 
believe to be the interests of the two main 
actors concerned i.e. players and clubs 
[…].” The proposed changes never saw the 
light of day. It has therefore been left to the 

Court of Arbitration for Sport to ‘fill in the 
gaps’ in Article 17 on a case by case basis.

FIFPro’s complaint to the 
European Commission 
Indeed, as noted above, from its 
perspective, FIFPro considers that it has 
lost ground in its attempts to win greater 
contractual freedom for players including 
in part as a result of CAS jurisprudence 
in Article 17 cases whereby the ‘positive 
interest’ principle has been developed.  
It is perhaps due to the lack of bilateral 
progress that convinced FIFPro to make its 
formal complaint to the Commission as by 
introducing an external source of pressure 
on FIFA and the other stakeholders, they 
may believe this will act as a catalyst 
for change as occurred 15 years ago.

Running alongside these legal 
developments, the industry has also 
seen transfer fees and wages increase 
dramatically at the top level over the 
last 15 years. The global transfer market 
is big business with $3.7 billion having 
been spent in the 2016 summer transfer 
registration period alone with the 
so-called ‘big five’ European leagues 
accounting for approximately 74% of 
that spending2. This has led to closer 
scrutiny of football’s operating practices 
and criticism that football has lost 
touch with the public consciousness.  

These wider criticisms and the 
importance of football as a sector of 
economic trade between EU Member 
States may encourage the Commission 
to carefully consider FIFPro’s complaint. 
If the Commission does decide to act, 
then this would not only have implications 
for European Member States but as 
occurred in 2001, changes to the transfer 
system would resonate globally including 
in the UK, even in a post-‘Brexit’ world.

Where will we be in 12 months’ time?
The final question put to the speakers 
in the Panel session was where did they 
see the transfer system in 12 months’ 
time? It will not surprise the reader to 
note that FIFPro is confident that within 
that period of time, the Commission 
will have opened a formal investigation 
into the transfer system focussing on 
the issues highlighted in its complaint. 

Equally unsurprisingly, the league and 
club representatives on the Panel 
appeared satisfied that the Commission 
will not accept the complaint and there 

will be no fundamental changes to the 
FIFA Regulations but a continuation 
of the process of piecemeal reform.

It is not easy to predict what the 
Commission will do in response to 
FIFPro’s complaint given the other 
existential issues facing the European 
Union at the present time, but if 
nothing else, the latent possibility that 
it may do something, may well serve 
to focus minds and create the right 
environment for the stakeholders to 
re-engage to see if they can make 
progress in tackling their differences.

Ultimately however, without some form 
of external intervention, it is difficult 
to see agreement on substantive 
amendments to the key principles of 
contractual stability and the calculation 
of compensation for unilateral breach of 
contract. It is of course possible that FIFA 
may itself take the lead in order to pre-
empt action by the Commission. Indeed, 
the new FIFA President, Gianni Infantino, 
gave a clear signal in a recent interview 
that he believes the time is right for reform 
when he commented that “After 15 years 
it is time to seriously revise it and bring it a 
little more transparency and a little more 
clarity3.” It is however interesting to note 
that the issues he chose to highlight in the 
context of reform related to transparency 
around transfer fees, payments to 
intermediaries and the ‘hoarding’ of 
young players - whilst clearly all important 
issues in their own right, as the Player 
Contracts Conference demonstrated, 
the underlying contentious question is 
whether these problems are simply the 
symptoms of a failing transfer system.

Mr Infantino anticipates correctly that any 
reform process will not be without difficulty 
in remarking that “We need to be creative 
and search for dialogue and I’m sure with 
dialogue we can always find solutions to 
help everyone in the right way.” Given the 
partisan views that exist, Mr Infantino is 
going to have to be particularly creative 
in his approach, although FIFA’s desire 
to avoid external regulatory interference 
in the running of football may provide 
him with all the inspiration he needs.

1.  Olympique Lyonnais SASP v. Olivier Bernard & 
Newcastle United FC, Case C-325/08, March 2010.

2.  Figures taken from FIFA TMS Transfer Window 
Analysis Summer 2016.

3.  Reuters News Agency Interview, Mr Gianni 
Infantino, 3 November 2016.


